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bas Zmithe as awmplovess,

undsr panulty of pesriuyy.

ke

vegbimony is thab they did not believe thay
swployees. In addivicn o belny wrong ag 8 matier of

wow, o e contradicted by vhe record.  The Smiths all

wh vhe 1933 comparavive heaving that they wey

of Binaialy. Four Jackes’ findings sinply omiv sll

refersnoe O this tegtimony, proffersd well befors the lssuse wag

B

added and bBefore Uhe Snithe had g wmopive Lo mislesd. PFiaslly,

the burden of prouf on this lssue, bths
svidenoe that vhey do not

o s

3 B e A e i iy e Ay o . . ol
oE Simoiaiy, @eve theiy own gelf-

vimogyy glvern after the lzsue was added- -vegtimony that

theiy previous tesbimony and all of the documentayy

wwidence., Theses facte, combined wivrh the Smiths mobive to

migrepresent - -Lhat they wanted to obtadln integvation cvedivy and

oeasld mot 40 8o without promising to

shy employment -

and/ oy lacked
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Rpps Howard Broadoasting Company ("Soripgps Howarpd®), by
itw athorneys, heveby submits its reply o the proposed findings
of Fact and convluvsions of law submitted by ¥Four Jacks
Brogdogering, Ine. {*Four Jacks®), obn the issuss added to this

procesiing on Pebrusy

2
;\d

s L. 15%% {*Pour Jacks Pipndings®).

% Paoed with ¢h

@ nngsviable task of building an
invsntional misvepresentation oawse withour swidesptiary support,
Pour Jacks has chogsn o rely on hyperbols and ilnouerde to
inginuate whst the faots and the lsw disprove. Conbrary to the
condescending and unpuppurted statenents that permsabte PFouy

daske’ proposed findings, Pour Jacks bag offered nothing t

&



divt the farits 1) thabt Soripps Howard had no notive to

srepressnt, 3} thet nothing in the reoord is suggestive of
migrepresentation or lack of candor by Soripps Howsrd, and 3}
chat any errors or wissbaboments Soripps Howard mayv have sade in
vhe coures of this procseding were unintentional snd utberly
without material conpsguinoe.

Z. Indeed, 17 any smisreprvesentabiow or lack of candor
existy, it is in Fouwr Jaoks’ propowsed findings. PFour Jsokse
repsatedly uses transition words to pressnt the appesrancs of
contradictions in the resord whers they do not ezigt,: dwells on
vrivial or illuscry inconsivtenvies betwsen the testimony of two
Borives Howard witnesees in @ aumgesting that one of then commibbesd
pariury; and mekes referencss o a suppousdly "obwvicun? motive
for Sorippy Howsard to deesivs thet lg never identified. Four
Jackes’ proposed findings ave ep improbable and laden with

internal inconsistenciey 2z bo oall dnto ssrious guestion b

ite own argument.

A o decands

e

deceive Lo 8% esgential slement

of wny misvepresentabion case, Pour Jacks can do no mors than

ool
fn
k2
>
o
&
oF
B
£
oY
ey
&
=
£
i
'ﬁi
£
el
j
R
s
£
2
%N
g8
s

Howsrd to conesal sitheyr Janet
Cowingbon’s 1%9%2 nobes ("the 1952 Covingion nobtes”) or the

fausinile correspondencs betwesn Buily Bary' and HBC.

Your Jdacks oho
: waxd h&s




Frosusably, the allegsd notive gan e Sraoed o Pour Jagks’
aggartion that *Serippy Boward went v grest lesngbhs o make it
appeay thar WMBE-TY had o regulsy doounented ascoertainment

Pour Jauks

would define "regulay
documented azcerialnment provess,® however, this statemeant ig

eivhey untrue oy imsaterisl. To the extent that *vegulay

mant process® refers o CONLenpOransous

dovurentation of ssvsrialnwent, Saripps Howard had no duby

=

dossament dbte efforts contemporansously, spd it wade no effort to

S,,Q

sraste such an appesrancs. L oin MM Dookst Mo

m

Y570, Revinion of

Crmpmmered gl Pad sapd gl e e d e S8 F 0 0, 34 1074, 18987-1101

PR3y, afltd on recuneldereation, 184 PLOLD.34 357, 346889

{1884 . o the extent Four Jacks’ phrase means thab Boriges
Boward hed undertaken in 1832 bto docupment thab it hed ergaged iun
asoertainment efforts on 4 wegulasr basiz during the licsnse berm,
thig g soourabs, smd L0 wae 2 wholly propey sxsrelise. Nelther
intarpratation gives »ige Lo any molive to deceive.

4. It can bardly be overeswphasized thatr Four Javks pever

- Howard® s purported wmotive in its proposed

wat that Four Jscke comes o explaining

s

3

Servipps Howard's mobive iz in the following passage:

srdod phat ie
o3




Powr Jacke Plogdings st 114, If Bovipps Howard g motive to

duowive 18 “obvious® Lo Four Jacks, Pour Jacke falls o

purported basis fory the myatery motive sppears to be
Four Jacke’ charascterisation of the absence of contemporanenys
documentaticn of Scrippe Howards ascerbalnment oonbachs ag song
sort of seovet of which Boripps Howsrd had veagon o be ashamed.
Pour Jacks cannet, however, offer any baasis foy this
characterisation, beoause, a8 nobed above, Soripps Howsrd had o
dubty Lo keep such oonbesporansouns documentation. Instesd, Pouyr

dacks appears to bave oonfuesd--ipsdvertently or otherwise--the

faot that Boripps Howsrd kept no formsl, conbemporansouy reooy
s Lbs sycertainsent, which it wes upder no obligation to do,
with an insinuaticn that Soripps Howard 44d not conduct any
sssertaioment at all, an insisustion soundly refuted by the

veoord syidenes .

g, Irdoed, B Howard, while under no Suby to Jdocument

its gwoertainment contacts contemporanesusly, did have available
sufficisnt contewmporanecuy dovumentation--in the form of the

calemiar snbtries of the imwolved--to faoilitats

pregaration of a relisble ascertalinment exbibilvy whan this becams
mezessary in the wabs of Pour Jaoks’ ohellengs. Purtheopore,

sostrary o Pour Jacks’ stetement that *lalll [HMBR sppliovesns]




from 1991% to provids ggpertainmens

these soplovess alas Had thely recollections of the

T, oab §84.  While, as

23 did bransoribe
chowe calendar enbtriss, and the smplovess’ reoollections of them,
inko & foywmal approprisbe for revisw by the parties and the

cwpn bestimony) . Pour Jecks’ descoription of this process ag a

"mgenive recopstruction effort® iz highly wislssding, as Scripps

inforpation it needed to prepare lts ascsrbainmen

dauke

T Bvern wors importeaptly, 1f Pour Jaoks bruly mesns bo

BEmert that Soripg

&

Uowemrdt g wmotive to deveive was itz deslire to
kesp ‘upder wraps® that the documentatbion wae generabed Yz yeay

after the facn,? Four Jacke cumnot reconcile this purporiesd

ard was

explainsd her mebthod of preparing Anvachpent B Lo her tastimony,

which documented WHAR-TY's asoertaliiment 28fovtes Jduring the 1831

rwixwﬁ “p&ﬁ a&a& gax

: anet
Covington, the former Public AFE

ot




{emphasis added) . Thug, Sceripps Howsrd nob only had

wr pesgon to hide ite post-1%%1 compilation of its ascerbalinment

domumentation; 1t newery wade spy effort to hide thies aspect of

S
3
i'is

ase pregarstiog.
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4. Given that Boripps Howard was from the outset

the viming of vthe ccwpilation of itw aseertainwment
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swpgpest that Suripps
Howard sought to hide the 1%3%2 Covingbon nobws because of the
sontant of the notes thesselves,  Thiz, tovw, ig nongensical,

bmeaums LY bthe pobes cobtsin o new information thab is

significant to Sorvipps Howard's ascerialoment showing, 2 the

are fully congistent with Attachment B, aznd 3} the care aund
detail with which the notes wers prapared strengthens, rathey

than weakane, Soripps Howard's sscertainment showing. Thuas, both

&

a

vhe content of the 1992 notes and Sorvipes Howard’ s disglogures
price o thelyr discovery seke olesy that Zoripps Howarsd had
wething to gain by inpentionally withbholding the 1932 notes from
dignovery.

3

L pEs Howard is

sgually nonsspsicsl when appiied te the ¥BU fsusimiles. In July
1993, ¥s. Bary told Four Jacks® atiorneyvs that she had obbained

programsing dnformstion from HBC in 19232 and had cuorespondad

e 5 - <

with HBU by facsimilie in dodwny so, providipg Four Jacks”

atbormeys with g degcviption of this corresspondencs. &HIE ab 3

T, ombt TM4L-4%.

favte, Soyipps Boward simply could

ok hHave intentionally conpealed o

Faopinmiles outr of & degire




s their swistence, for at the same time Mg, Bary gﬁ@pwmﬁﬁl@
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Lied o convesl the faceimilen, she made Pour Jucks swars of the
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her corvespondencs.

10, Bbsencs of wmotive teo deceive g 2 key indication of the

abaenoe »f deceptive invent. KL Telscunducivations Corp, . 3

PO, Rod B0%, 513 {1988}, SBoripps Howsrd had ro motive to

decsive, and Pour Jacks bhas nob mede any plsusible arguments to

the contrary. The only wmobive at which Pour Jucks has aven

¥

hinved--conecesivent of Boripps Howsrd s post-13%9%1 preparation of

o

itwm &

o

cortainnent documentation~--is bobth 1) without legsl
foundation, becsuse Zorippes Boward 414 not 4o anvibing that iv
would meed to copeesl, and ¥ scostradicted by the svidence, which

<

whuvwy that Boripps Howsrd slresdy had digclicesd what it

puppoesdly was Lrving te hide. Withour a logiosal sxplanstion of

whyy Borippe Howsrd would winhbold either the 1593 Covingbon nobesg

oy the NBC facsimiles ingentionslly, Four Jacks’ ﬁh&mvr of the
case does nobt werit serious consideration.

o
f=3

11, Pour Jacks’ repsated nischeradterizationg of the pyents

Telavant o the lssus of the NBC facwiwmiles bebtray Pour Jadcks’

seeness of the weskness of ite own cagse. It bae offeved

ing of substance o conbradict Soripps Howarnd's conglsbent,

2

towl and undwretandable explanation for dve deley in producing
vl faceimiles: nswmely, that it 444 nor corsider the facwimilas

regponsive bo Four Jacke” document reguest; that Bwily Bary, at



balieverd ghe had not
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vhe fmosind ey

mn WBC, wnob ab WMBR-TY.  Pouy Jacks Fipdlogs at 337

the record, however,

argsrtion i

Zovipps Howsrd’s willimmess to
play fasy and loose with the Comuniesion.” Four Jaoke Findings st
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flavly wrong. Pour Jacks Pludings st 134.%  The svidence and the

ressed by the Qobchey

in the Files of REC,
Al o1 irpelievant bo the lggue now Defore

the
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. Bogually insgoussable s Pour Jucke’ pedorative

degoription of Me, Bary as

e R kA
asxawmingtion thet wribten 13%02 corrvespondencs with HBC existed
moments after initially demying it) . . . .7 Pour Jacks
Pindinge ot 45. The intimetions underiving this statenent ave
pisinly disingenuous when compared with the text described.
Asked LE she had wribten Yany kisd of letter® to NBRC agking for
information, Mg. Barr responded--truthfy ily*“wg@‘ I did met, I
made o phone call.® . ab 1582-83.° During ﬁhﬁ sams asviesw of
gunetions, when ssked 17 the list of lgwuesn she gave HBC
following her inivial teleghbons vall bad been in writing, she
responded, *No, it was not. Actuslly, it was faxed to them.® 7.

wh 1683, Slven the olose prowimiby of these two statements, it

ok, bhe
X&&g *ésf&&

that ¥, Barr's testimony
WBC fassimiles ”w&%t
gtzum“ Wag : the bunefit of

v side thig statemsnt afbey her UOotober 36, 1393,
wery Qf t&ﬂ fac imiles in the file. Ses Four Jacks ?mﬁﬁ;ngw
6. Thus, Four Jacks’ efforts to show migrapregentation by
ue of sontradiction between this statemsnt and Bs. Bary's

siy 1993 deposivicon, which was taken before she discoversd the
acsimiles, falls Flab. Four Jacke Flmdings ay 14-18.

”%93

& Ziven that Mg. Barr never wrote "a lstber® Lo HBC

auking for informat
e

ion, snd that her spewer bto bthis guestion wasg
: whe, Powur Jaok implication o»f dishonssty on the part of
5. Bary z“% Eazw 1% ¢ adidvesewd this angweer®) Can Qﬁ&y be
se wischaracterization. 8se Four ?wmkﬂ Findings
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iw prepostercus to argus that they reflect any intent to deceive.

Fouy Jadcke’ sdvanosment of such & suggestion is sleply

ipnvellestunlly dichonsss,
15, Indewd, glven ther Fouy Jasks legrped about the

i

facuiniles st Me. Barr's July 1993 depowition, it le diffionlt to

conprebend precisely what Pour Jacks intends to suggest actually

%,
e

pened with the 880 facelwmiles.  Pouy Jacks dows nobt explain
why Seripps Howard might have wisbed to coungesl the faogimiles
shemeelves when thelr existencs had besn disslosed, nor doss it

s conbents of the fareimiles that conbradicts

5
Fya3
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e
3]
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et
=
e
o
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$ude
i
o

Ma, Bary'e July 1923 deseription. Bovipps Howard's

vpretation of the Pour Jacks dooument reguest as exoluding

e

the fatsiniles, wiie

howers generated long sfter the end of the

svant veuswal peried and d4id not contsin any information
ralsvant to Soripps Howsrd' e issuew-regponsive programming op

ascerbalnmeny exhibite, was & veasonable one, as the Presgiding

s and Upder POC 94M-177

Mareh 18, 19343, ab 3 n. 2. Me. Bary's momentary fallure to
revall the faceinilesn weurly g vesy after they were sent alsc was
vesgonable, and Pour Juuks doesz pot provide spny alternative
sxplanation of why Mz, Barr would *deny” the fsosinmiles’

5

sxintence and then digeliose thedy sunistence aeoonds

Pk
&
&
¥

Indsed, the esvidence ghows thab when Soripps Boward first begane
smwayre of Four Jacky’ interest in the Facsinmiles, Soripps Howard

Py

wndhertook an additional search, found the fscwimilewn, and timely



uage, Pour Jacks has
offered nothing with respeot o the miles Lo suggest
that awvthing ooourved obhey bthan Ha. Bary's brief memory lapsse
shout matters Buripps Howard reascosably belisved to ke

5 g e T e e A
irrelevant .

1%, Pouy Jacks’ sbbespt to ovsate the appearsnos of

misvepresentation with suoke wnd mivrers 1s even wore prevalsnt
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b 1290 Covington mobes. It beging as esrly
as the initial paragraph of Pour Jacke’ proposed Tindings, which
atbewpts o lwmpeach ®s. Bary’s direct testimony that WMAR-TV
Pregulariy oonducted ssvertainment intsrvisws® with cowmuniby

Mo, Bary admitted

leaders by adding, “Under gusstioning, owevsr,

3

that all of the interviews with compunity lesders betwesn May 30

2

sod Beptewber 3, 1953 were “informal . '¥  FPouy Jacks FPindings st &

{emphasis added) . The use of "“however® guggests an internsl

invonsistenyy in M. Bary'e testimory, but these wo stataments

¥
<;i‘” neey

L o
: éﬁ

st that Four J&u?ﬁ’
o agk Mg,
%& resulted in thei: Bodas &
rﬁzinctznq an ipt&n* t@ dﬁ%&i?é



sare por the legst Bit ipconglistent, The Tiret ssntennse

soourately states that WHAR-TY conducted regulsry ssoertainment,
and the ssoond desuribee the method by which the asosrisinment
was oonducted.

7. Similsrlv, Pour Jeckst ssserticn that Y inlu onw ab the
statinn ever wrobte down w list of lszsues given by oomnunity
teaders? is feles sl conbyary bo the vecord. Four Jacks
Pilodings st 7. Fouy Jdeasks oites the poriiocn of vhe transoript in

which Me. Bary testified thab sraff sewbers 414 not prepays lists

of iswues afber ssch swrertainmsnn sonbagh. 1. ab 283, The sams

T2

page of the transoript. however, inclades M. Bary’ s statement

-4

;"‘{"

-hat twe were all réegulired wo do o wmenthly veports® for the gensral
manageyr and thet *vthe public sfisive ddrector would write 2
mopthly report to me which would imdicste lesuws in gensral thet
ware of lwmport bto the community . ¥ . ab BE3.  Moreovey,

ivh the Commission’se rulss, WMAR-TY prapared

srograms llists for the ralevant period containing & "list

of issuss® geperasted by speertslowent efforts.  Soe £H3-0335,

HEI-0352., These lists were produvsd bo Pouy Jacks.

18, Powr Juoks’ pabbern of wmischsracterization continuss
with Janet Covington. Four Jsoke’ proposed flsdings unfairly
deniograte Mrs. Covingtorn’s sxtensive ssvertainment efforts with

vhe following description of her work:

Bp Director bf yupi&w ﬁtﬁazvg,'%ﬁy




...................................

Pindiage ab 2% (owphuesis sdded) .  In contrast to thisg

duprecatory description, Mrs. Covingbon's depogirion in fao

oF

sontaing & thervough expiapstion of by rels in the ssceritaloment
provess, which Incluoded organising station-gponsored programs,
seyving on boavds of community ovganizations, sitting on
osmmunity-issue discuesivn pasels, and conducting individusl
interviews with community lseders. SHIS ap 5%-81L., Yeb Pouy
Jwoks, in sp effort bo pevaphvase Mraz, Covington's desoription of

bhe process, instesd relies on &

stomant she wads before thig

Sigoussion, in response o Pour Jackes’ veguest that she degcribe

whx:: ?”i“wg %&d rown w%ﬂ‘" E:?f"‘& :
invoived in a.wﬂmblmnw a S L oommaniny

ﬁuﬁi@ﬁﬁ&s, and categoricslly ﬁh@ were Wy

regponsibilicies,

Glven the wealth of infocrsetion about the

nh provsss that Mre. Covington provided during bhey

it wpesks volumes aboul Fouwr Jacks’ own candor in

ing that Lt wischarasterizes hey ﬁ@ﬁarigﬁian of hey
ssoertainment efforts ar simply "goloyg Lo weetings and dimners.®
1%. Pour Jecke doss s similar disservioe to Mra. Covington

in its tesabwent of her ipvolvens

in the preparation of WHAR-

Tre lawassSprogvans liste. Specificallv, Four Jacks asagarte:

shved in the

, ramy lisgts, but
rier 1981 1W$mﬁﬁf@xmg£am$

Gid . hav:ﬂg seen it and asid

fiw ﬁw tﬂ?&l? pew.*  Similsriy, Ms.

ik
W



il ewsy sesing the Third Ouarter
liet.

Pour Jecks Fiodings st 21 {(vitstions omitted: . ¥hils Four Jaoke
has crafted a passage that im@iieg sivher dishonssty oy confusion
on bhe part of Mrs. Covington, the tszy of her deposition revesals
that her vesponse was both logicoal and intewrnslly consistent:

. the swsesr of 1991 were wvou imvolved ab all

in the prepearation of the station’s lssuss Program
Liste? ’

-

s 3 RN Keow, Lo
: Vit -,_Mt the primary
ity Wi “hat we should be

5 AT nonbhs oy yesy
iy wcﬁg range ﬁﬁd z Qulﬁ gmvm 3 iist and then a
furthey ampiification, you know, of what thought the
pulee of the comnupnity was

¥

Ly

G Mow, whose vesponsibility was 1t bo do the Isauss
and Programs Lists? Wasg it wours?

B It was, it was a : regponeibility.  Some of
the issuss--the Final supsrviscory responsibiliny wew
Bmily Bary’' s,

when shown the ssound guarter

isgues/programe Liev, Mes. CUovinguon ssid, "Bo. This ig not what

1* aaﬂﬁ ﬁ*

g«fm Genew, At ?éaw inte

clevical or, you koow,
BHEB ab 15, Thus, conbrary to Pour Jacks’ yepresentabion, Mra.
Sovington testpifised only that she bed lnput into the
issues/programs lists, nob that she preparved the Final product,

ad hWer testismony on that subjest iz perfscrly consistent. Thai

Pour Jacks Feli the peed to suggest otherwize simply confiine iis



swern bhe sppesrance of 4 oass without

wmigcharscterizsing the sacurd,

2%, Pour Jacks hes given the Presiding Jwige no ressun to
guastics Mre. Covingbon’ s verssity or oredibility, noy has it
identified any wmotive fov wivhey Wre. Dovingbon or ¥s. Barr oo
Lis sbout the prepavation of the 1292 Covington notez.® Indsed,

sivan that the desigpated issue involves of the nobes,

Powr Jacks’ dogped attemprs Lo
the preparation of the
- mvery burn by the facte, offer

mobhiing in the way of suppert for Four Jacks® ozwgs.

9

fesd

. Powr Jacks slaims that the legibility of the 1997
Covingbon nobes is Yyl one wore ingtance of Ma. Barrtg debious
cradibilivy.  Howsver, Four Jacks’ description of the 1983
Covington ndbtes ag "very legible® im consistent with, ratber than
undermines, the testimony of Me., Barr gnd ¥re. Covington that the
i

lanteris pooy handwriting waw a reasson

@& ?estzmmmy fra%
. Lt was only the
spavented hey from

eun of %x . mvangﬁﬁn 5 &umbamﬁ *ﬁa*
%:u«tﬁf”*z,ue; LTSN .




notes, rvabher than ber 1993 calendary, bto Me. Bary. Four Jacks

Piadings at 23, Glven thsr Mrs., Covingbon pregerved the 1382

notes becausse the handwriting on bthe sotations dn her 1891

intended solely for her ows wse, was poor, it would

foilow logically thet in btransoribing those sotations on her 1%%3

ndar invo the 1993 notes for Ma. Bary'e use, Mre. Covington

s

wipuld make svery effort to make the handwriting gn o the 1933 notes
#s neat snd leglible s posegible. PFurthermors, to the extent thay
Four Jaoke is laplying that Me. Bary lisd when she oalled Mrs.
Covingbon’s bandwriting *diffioult to read, * it igncves the
vroboration of thiy vestimony by Mrs. Coviongton heresif. BHIE

ar 43 .7

%%, In dimcussing the motusl propavabion of the 1892

Covington potes, Four Jacks presents anobheyr 1llusory

sombradiotion:

, sha mlqzﬁ h%v& writtan one
notes first anﬁ &nu&hﬁr Later.

Qf’ﬁﬁﬁ“ﬁe; Tiv im e
&ﬁpi&lﬁ whty she m
s

fmprimg
= e, AD f%ﬁ . did

¥ racoll Lavtion, : had not

: : 5“&2 vhem Lo counsel, 1t is nod

ey speonlation was in eryor,

R3S
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